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TO THE HONORABLE JUDGES OF THE
UNITED STATES CIRCUIT COURT OF

APPEALS FOR THE NINTH
CIRCUIT.

Comes now the appellant and respectfully peti-

tions the Court for a rehearing of the above entitled

cause. Our petition is based principally upon two

grounds

:

First, that the Court, in our opinion, in one

particularly important matter, misinterpreted the

testimony.

Second, that the Court, in one important par-

ticular, misunderstood appellant's theory of the case.

As to the first ground, we respectfully submit,

the Court has fallen into error as to the testimony

of Dr. Henby, the examining physician, upon one

very important point. The Court states at page 12 of

the opinion:

"It (appellant) relies upon the answers
given to the questions made a part of the medi-
cal report, but the evidence shows that these

questions were not written down by the de-

cedent, but by the medical examiner for the

appellant, and do not contain all the informa-
tion given by the decedent, but are the medical
examiner's own conclusions."

In support of this conclusion, the Court quotes

from the Testimony of Dr. Henby as follows

:



''In my report I recorded the total conclu-

sions, not every question asked. I asked him
many questions and I have reported what seems
to me the conclusion as to the whole matter."

If the Court will re-examine Dr. Henby's testi-

mon}^ (Rec. pp. 55 to 57 and 64 to 70), it is apparent

that, in the language quoted. Dr. Henby was refer-

ring, not to the questions and answers which consti-

tute the Declarations to the Medical Examiner, and

which are the basis of our defense, but to his re-

port to the appellant company on the matter of in-

sured's visit to the Portland hospital.

Examination of defendant's Exhibit A-2 will

disclose that it consists of two separate and distinct

parts; first, the Declarations Made to the Medical

Examiner, which were attached to and became a

part of the policies; and, second, the Medical Ex-

aminer's Confidential Report. It was to the mat-

ters contained in the second part, that Dr. Henby

referred.

In his direct examination (Rec. pp. 55-57) Dr.

Henby testified positively and specifically that he

asked the questions set forth in the Declarations to

the Medical Examiner, and that the insured made

the answers therein set forth. His testimony in that

respect was never in any way qualified or modified,



and from that testimony it conclusively and defi-

nitely appears that the answers made dy the insured

were exactly as set fourth in the declaration.

Upon cross examination, Dr. Henby was re-

ferred to insured's answer to question No. 9, and

asked if, at the time he wrote insured's answer to

the effect that he had been attended by no physician

other than Dr. Turner, he did not, in fact, know

that insured had been down to Dr. Sears in Port-

land. When Dr. Henby stated that he did know

of that fact, he was asked why he did not include

that fact in the answer.

At first Dr. Henby made answer that he did

not know, but later he explained that he did report

on that fact to the Company as a part of his Confi-

dential Report, and called attention to it under the

head of "Remarks," on the second page or reverse

side of Exhibit A-2. He testified:

"I did not mention Dr. Sears in my answer
to this question. That is recorded on the other
side of Exhibit A-2 under Remarks ... I did
report on this paper in regard to Dr. Sears. I

reported his statement to me as is written on
Exhibit A-2, that he had influenza lasting four
days, and that he went to Dr. Sears' sanitarium
in Portland, to rest, as he could not, if he stayed
in Seattle, have any rest, and he stayed two
months and returned in excellent condition."



If the Court will refer to Exhibit A-2, it will

find under Remarks, in the Confidential Report, the

statement as given by Dr. Henby. The language

quoted by the Court, in its opinion, is a part of Dr.

Henby 's testimony on redirect examination. At page

69 of the transcript, he testified

:

''I did not put in my report all the infor-

mation that Mr. Winn gave me with reference
to his visit to the Sears sanitarium. I remember
that he stated that he was not under any special

treatment; that is not recorded here. In my
report I recorded the total conclusions, not
every question asked. I asked him many ques-

tions, but I have recorded what seemed to me
the conclusion as to the whole matter. What I

reported was the gist of his statement. That is

a correct summary of the information he gave
me with reference to his visit to the Sears sani-

tarium/'

It is very apparent from this testimony that

Dr. Henby was referring, not to the questions and

answers which went to make up the Declarations to

the Medical Examiner, but to the information given

him by assured relative to the visit to Portland, and

which was covered in the Confidential Report. The

last sentence places beyond doubt the fact that he

was referring only to the visit to the Portland sani-

tarium and to his report to the Company of that

matter.



Further, we call attention to the fact that ap-

pellee so understood this testimony. That she did

so is apparent from the fact that nowhere in her

brief is it argued, or even suggested, that the answers

made by the insured were not correctly set forth in

the Declarations to the Medical Examiner. Had they

understood from the testimony of Dr. Henby, as it

was interpreted by the Court, they certainly would

have raised that point in their brief.

If there still be any doubt upon this point, and

if that be proper practice, we suggest that the Court

direct that a stenographic transcript of Dr. Henby 's

testimony be certified up.

Further, we call to the Court's attention the

fact that the declarations made to the medical ex-

aminer were attached to and made a part of the

policy which was in the possession of the insured

for a period of several months before his death. The

very purpose of the statute which requires the dec-

laration to be attached to the policy, is to foreclose

any question of this kind. Moreover, the insured

signed and in specific terms warranted the truth of

the declarations as therein set forth, knowing that

they would be relied upon by appellee in accepting

the risk. Certainly there can be no protection for

the insurance company if the effect of positive dec-



larations is to bet aside by speculation or conjecture

as to whether or not the answers of the insured were

correctly written down by the medical examiner.

If the Court accepts our contention as to the

interpretation to be given b}^ Dr. Henby's testi-

mon}^ we believe that it will desire to re-examine

the record to determine whether or not there was

such misrepresentation as would avoid the policy.

With that interpretation, it must be conceded,

we think, that the insured did declare that he had

never had a serious illness, other than appendicitis

;

and that he did declare that he had not, during the

five year period, been attended by any physician

other than Dr. Turner. Was either such declaration

false?

It is, of course, admitted that he had had an

illness. Was that illness a serious one, within the

meaning of that term, as defined by judicial author-

ity? It is further admitted that the insured was

within the five year period, attended by a physician

other than Dr. Turner. Was that attendance for a

complaint other than one slight or temporary in its

nature ?

In our brief we argued these questions ex-

haustivel}^, and it is not within the proper scope of
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a petition for rehearing to repeat that argument.

We shall, however, point out, briefly and precisely,

the facts which we believe support our position, and

refer, where it seems proper, to the pages in our

brief where the legal principles applicable to those

facts were discussed. Before doing so, however, we

think it proper to point out that it appears from

the opinion that we did not succeed in making the

Court clearly understand our position in respect of

these questions. At page 14 in its opinion, the Court

says :

"Appellant insists that the decedent falsi-

fied in giving the impression that the only
serious illness he had ever had was appendicitis

in 1904. Appellant contended that the insured
in fact had been and was seriously ill with
cholecystitis (gall bladder disease) and peptic
or pyloric ulcers."

The Court then comments upon the testimony

of Dr. Sears and of the post-mortem examiner, to

the effect that insured did not have either peptic

ulcers or cholecystitis, and concludes that upon this

testimony there was presented a question of fact for

the jury. However, appellant's position was not

based upon the contention that insured had either

peptic ulcers or cholecystitis. Our position was that

he had had a serious illness ; that he had been attend-

ed by a physician for a complaint, not slight or tern-



porary in their nature; and that it was wholly im-

material as to what was the nature of that illness

or of that complaint. At page 116 of our brief we

said:

*'It is true that Dr. Blackford's tentative

diagnosis of peptic ulcers was not confirmed
(by the post-mortem). It is also true that while

both Dr. Sears' testimony and the post-mortem
showed a slight inflammation of the gall bladder
(cholecystitis) it is probable that the symptoms
of pain were not caused by that condition, but
bv the bowel obstruction which finally caused
death."

It was our position that an illness is none the less

serious because it was not correctly diagnosed; that

one is none the less attended by a physician, nor

relieved from the obligation to disclose that at-

tendance because the physician's diagnosis was not

correct. Among the numerous authorities cited upon

this point, we especially refer the Court to Equitable

Life vs. Keiper, 165 Fed. 595, cited at page 106

of our brief, and the authorities cited and quoted

at pages 116, 121. To emphasize our point, may we

here quote briefly from Equitable Life vs. Keiper,

where, under facts very similar to those at bar, the

Court said:

"Whether this illness was correctly diag-

nosed as hemorrhagic pancreatitis, or not, it

would seem to have been beyond all question, a
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serious illness, and one the recollection of which
would have been imposed upon any man of the

presumed intelligence of Mr. Finney. The seri-

ous character of such an illness is emphasized
hy the fact that though the attending physicians
were apprehensive of a fatal result, they were
unable to diagnose it to their satisfaction. Those
who pass upon the risk upon the life of the in-

sured, have the right under their contract, to

know of such an illness, and if they have been
properly informed, might well have paused
before they accepted it.'^

That insured did in fact have a serious illness,

and that the complaint for which he was attended by

Drs. Blackford and Dowling was not a slight or

temporary one, are, we believe, conclusively estab-

lisbpd as a matter of law, by the following admitted

or undisputed facts.

1. The illness extended over a period of six or

seven years. This was established by the histories

given to Dr. Blackford (Tr. p. 58), Dr. Dowling

(Tr. p. 63) and Dr. Sears (Tr. p. 91).

2. The severity of the pain which he suffered

during the recurrence of this illness. Dr. Blackford

testified that the pain was so severe that the insured

was at times in fear of death (Tr. p. 59). Dr Sears

testified that he developed spells in which he had

great fear (Tr. p. 98).
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3. His condition was so serious that three

physicians advised or recommended a major opera-

tion for diagnostic purposes. An unnamed physician

had recommended such an operation six years before

his consultation with Dr. Blackford. Dr. Blackford

advised such an operation (Tr. p. 59) as did Dr.

Dowling (Tr. p. 63). Dr. Sears, while he did not

agree with that advice, testified that the s\Tnptoma

which he found in insured were "quite usually fol-

lowed by exploratory operations." It seems to us

that a condition for which reputable physicians ad-

vise a major operation, and for which, according to

Dr. Sears, the medical profession would usually rec-

ommend such an operation, is certainly a serious

illness. And when that condition has existed over

a period of six or seven years, it cannot, by any

stretch of the meaning of that word, be called a tem-

porary one.

4. Both Dr. Blackford and Dr. Dowling testi-

fied that insured's illness was serious. Dr. Black-

ford in answer to the question as to whether, at the

time of his consultation, insured was suffering from

a serious illness, answered, "I think he was a sick

man, yes, sir." (Tr. pp. 59, 60.) Dr. Dowling testi-

fied that from his examination insured "had some-

thing seriously wrong with him." (Tr. p. 63.)



12

5. Dr. Sears testified that insured came to him

**as a court of last resort," and that he was then

concerned about his health (Tr. pp. 102, 103).

6. Insured left his home and his business to

spend six weeks in the Portland hospital. Can it be

believed that a man in insured's position, devoted

to his home and his friends, as the testimony showed

him to be, would make that sacrifice of his time and

comfort for a slight or trivial illness?

7. The undisputed testimony showed beyond

question that the illness for which insured consulted

Drs. Blackford, Dowling and Sears was the illness

which ultimately caused his death. Dr. Speidel, the

operating physician, testified that the bowel obstruc-

tion had been there for a number of years, and was

probably caused by the appendectomy performed

twelve years before; and that the condition caused

by the obstruction would flare up from time to time

and cause symptoms of intermittent, spasmodic

pains (Tr. pp. 160-170). Dr. Blackford testified

that the bowel obstruction was "beyond question of

reasonable doubt" responsible for the pain of which

insured complained at the time of the consultation

with him.

All of these facts were shown by undisputed

testimony, and the condition which they so clearly
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indicated, seems to us, certainly constituted a serious

illness. At pages 103 to 110 we cited and quoted

from a number of authorities as to what constitutes

a serious illness, and we respectfully invite the at-

tention of the Court to those authorities. We
especially call attention to the very recent case of

Pacific Mutual vs. Cunningham, 65 Fed. 2nd, 909,

where it was held that a condition which existed for

six years and which was sufficient to create "the

suspicion that an unsound condition existed," con-

stituted a serious illness.

At pages 73 to 79 we discussed the question as

to what is or is not a slight or temporary ailment,

within the meaning of the rule that the insured is

not required to tell of attendance by physicians for

ailments of that nature. And it seems to us that

within the rule established by the authorities there

cited, the complaint for which insured consulted

Drs. Blackford and Dowling was not in any sense a

slight or temporary one. We particularly request

the Court to examine the case of Hubbard vs. Ins.

Co., 100 Fed. 719, cited at page 74. This case, as it

will be noted, is a leading one on the "slight and

temporary rule" and was cited and followed by the

Washington Court in Houston vs. New York Life

Ins. Co.
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As to the remaining question, as to whether

the intent to deceive would be presumed from the

facts of the false declarations, we do not feel that

we can add anything to what was said in our brief.

However, we note the Court in its opinion in dis-

cussing the question of intent, said:

''The scientific instruments of precision, as

the doctors testified, negative the diagnosis of

the physician. Of this fact the insured was in-

formed. He took no treatment from the physi-

cian at the Virginia Mason Clinic. The evi-

dence further discloses that Dr. Sears at a later

time convinced the applicant that his disorders

were temporary and not serious."

The trouble with this reasoning, it seems to us,

is that it compels the insurance company, without

its knowledge, to accept the opinion of Dr. Sears as

to the insured's fitness for the risk, and deprives it

of the right to determine for itself whether insured

was fit.

At pages 121 to 123 of our brief we cited several

authorities which hold that it is not for the insured

to determine what information he will give and what

he will withhold; that the very purpose of the in-

quiry is to enable the insurer to learn of the physi-

cian by whom insured had been treated, so that it

may make inquiries and determine for itself; and

that the fact that the insured believed he was cured
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of an illness for which he had consulted a physician,

does not relieve him of the obligation to tell of that

consultation.

Without desiring to appear argumentative, we

think it proper to refer rather briefly to the Court's

comments upon the authorities cited by us. The

Court mentions Adler vs. New York Life, 33 Fed.

2nd, 827, and notes a disparity between the facts

in that case and the one at bar. May we call the

Court's attention to the fact that the Adler case was

cited, not as being parallel upon the facts, but upon

the specific point that if the insured, as did the in-

sured in this case, discloses a lesser ailment, he must

have known that it was more important to disclose

one of greater gravity. In the present case, insured

disclosed his attendance by Dr. Turner for inflam-

mation of the throat, and we argued upon the au-

thority of the Adler case, it was more important

that he disclose the attendance by the other doctors

for the abdominal trouble.

The Court further comments on the case of

Germania Life vs. Cline, 137 Pac. 673, and Lewis vs.

New York Life, 209 S. W. 625, with the remark that

they do not apply for the reason that they involve

a Colorado contract where materially false state-

ments avoid the policy without regard to intent.
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However, it will be noted in our brief that these

cases were cited primarily upon the question of

materiality, which is governed by the same rules

in either case. The Lewis case was further cited

upon the proposition that it was immaterial whether

or not the diagnosis was correct.

Finally, we desire to refer to the Court's com-

ment upon our contention that the correspondence

between insured and Dr. Sears showed an intent to

deceive. It seems to us that the language of the

Court imputes to counsel a purpose to distort the

facts; and we wish to disclaim any such intent.

It seemed, and still seems to us, that our argu-

ment upon that point was fair. It was admitted that

insured had stated to Dr. Henby that he went to

Portland to rest up after the flu, as he could not get

any rest if he stayed in Seattle. That statement

was either true or it was untrue.

The only persons who knew the facts as to pur-

pose of that visit were the insured and Dr. Sears.

From the insured we have the statement that that

statement "might be only partially true." Just what

was in insured's mind when he wrote that letter, we,

of course, cannot know. It seems to us that the very

least that can be said is that it throws a doubt upon

the truth of the statement which he made to Dr.
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Henby. Turning to Dr. Sears, the only other per-

son who knew of that visit, we find from his testi-

mony quoted by the Court in its opinion:

"That he (insured) had been examined by
doctors, without naming them, concerning the
same trouble he tva-s coming to me about. He
stated that he had consulted several doctors;
he did not state just how many; that he had
been diagnosed by one as gall bladder disease;

by another as ulcers of the stomach and by
another as something else . . . and that he was
coming to me for observation, in a sense as

a court of last resort, to let me decide what
was the matter with him."

Dr. Sears further testified that at the time in-

sured came to him as a court of last resort, he was

concerned about his health.

It seems to us that the only conclusion to be

drawn from Dr. Sears' testimony is that insured

visited him for the same abdominal trouble for which

he had consulted Drs. Blackford and Dowling. There

is not a word in Dr. Sears' testimony of insured

having had the flu or coming to him for a rest. Had

that been the purpose of his visit, there was no

occasion for him to be concerned about his health

or to have had spells of great fear. We felt, and we

still feel, it was a fair conclusion from the evidence,

that the statement made by Dr. Henby for his visit

to Portland was untrue, and we can see no purpose
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in his writing to Dr. Sears and telling him what he

had told Dr. Henby, unless it was for the purpose

of having Dr. Sears corroborate that untrue state-

ment.

Ma}^ we add, in closing, that we cannot but feel

that we have in some manner failed to properly pre-

sent appellant's side of this case; that perhaps

through over extended analysis of our argument, we

obscured, rather than clarified, our various points,

and we respectfully urge that the Court will indulge

our cause to the extent of re-examining our argu-

ment in the light of whatever clarification may be

found herein.

Respectfully submitted,

BUNDY & SWALE,
Attorneys for Appellant.

We hereby certify that in our judgment the

above petition for rehearing is well founded and

that we have not interposed the same for delay.

BUNDY & SWALE,
Attorneys for Appellant.


